
[Model legislation to implement Insurance Fairness; to require coverage of orthotics and prosthetics for the performance of physical activities for enrollees of all ages; and to prohibit discrimination on the basis of disability in the provision of activity-specific orthotic and prosthetic care]

An Act to Improve Access to Prosthetic and Orthotic Care for Adults and Children with Limb Loss and Limb Difference
be it enacted by [state legislature] that the following sections be added to [insert applicable state law]
Section 1.
Required coverage. All individual and group health insurance policies providing coverage for hospital, medical or surgical expenses shall include coverage and payment for prosthetic and orthotic devices in all health plans that, at a minimum, equals the coverage and payment for prosthetic and orthotic devices provided under federal laws and regulations for the aged and disabled pursuant to 42 United States Code, Sections 1395k, 1395l and 1395m and 42 Code of Federal Regulations, Sections 414.202, 414.210, 414.228 and 410.100. Covered benefits must be provided for:
A. A prosthetic or orthotic device determined by the enrollee’s provider to be the most appropriate model that adequately meets the medical needs of the enrollee for purposes of completing activities of daily living or essential job-related activities; 

B. In addition to coverage of a prosthetic or orthotic device required by paragraph A, a prosthetic or orthotic device determined by the enrollee’s provider to be the most appropriate model that meets the medical needs of the enrollee for purposes of performing physical activities, as applicable, such as running, biking, swimming, strength training, and to maximize enrollee’s whole-body health and lower and/or upper limb function.
C. All materials and components necessary to use the devices;

D. Instruction to the enrollee on using the devices; and

E. The repair or replacement of the devices.
SECTION 2. Medical Necessity and Nondiscrimination Standards for Coverage of Prosthetics or Orthotics.
A. An individual or group health plan that is delivered, issued for delivery, or renewed in this state that offers coverage for prosthetic and custom orthotic devices shall consider these benefits habilitative or rehabilitative benefits for purposes of any state or federal requirement for coverage of essential health benefits.
B. With respect to a covered person, covered benefits include a prosthetic or custom orthotic device or devices if the treating physician determines that the prosthetic or custom orthotic device or devices are medically necessary for the purpose of any of the following: 

1. completing activities of daily living or essential job-related activities;

2. performing physical activities, as applicable, such as running, biking, swimming, strength training, and to maximize enrollee’s whole-body health and lower and/or upper limb function;

C. An individual or group health plan shall not deny a prosthetic or orthotic benefit for an individual with limb loss or absence that would otherwise be covered for a non-disabled person seeking medical or surgical intervention to restore or maintain the ability to perform the same physical activity.

D. If coverage for prosthetic or custom orthotic devices is provided, payment shall be made for the replacement of a prosthetic or custom orthotic device or for the replacement of any part of such devices, without regard to continuous use or useful lifetime restrictions, if an ordering health care provider determines that the provision of a replacement device, or a replacement part of such a device, is necessary because of any of the following:

1. A change in the physiological condition of the patient

2. An irreparable change in the condition of the device or in a part of the device; and/or

3. The condition of the device, or the part of the device requires repairs and the cost of such repairs would be more than sixty percent of the cost of a replacement device or of the part being replaced. 

E. Confirmation from a prescribing health care provider may be required if the prosthetic or custom orthotic device or part being replaced is less than three years old.
SECTION 3. Reporting Requirement.  No later than [INSERT DATE HERE], each carrier that issues a health plan subject to this section shall report to the superintendent on its experience pursuant to this section for plan years [INSERT DATES HERE]. The report must be in a form prescribed by the superintendent and must include the number of claims and the total amount of claims paid in this State for the services required by this section. The superintendent shall aggregate this data by plan year in a report and submit the report to the joint standing committee of the Legislature having jurisdiction over health coverage and insurance matters no later than [INSERT DATE HERE].

SECTION 4.
Application. The requirements of this Act apply to all policies, contracts, and certificates executed, delivered, issued for delivery, continued or renewed in this State on or after [INSERT DATE HERE]. For the purposes of this Act, all contracts are deemed to be renewed no later than the next yearly anniversary of the contract date. All state laws in conflict with this legislation are hereby declared null and void.
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